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2 United States of America 


In the District Court of the United States 
Southern District of California 
Central Division 


In Bankruptcy No. 25308-M 
In the Matter of 


F. P. NEWPORT CORPORATION, LTD) ageue 
poration, 
Bankrupt. 


REFEREE’S CERTIFICATE ON REVIEW 


To the Honorable Paul J. McCormick, Judge of the 
District Court of the United States, Southern Dis- 
trict of California, Central Division: 


I, Ernest R. Utley, Referee in Bankruptcy, to whom the 
proceedings in this matter were referred, do hereby cer- 
tiiy. 

1. That on January 12, 1937, F. P. Newport Corpo- 
ration, Ltd. was duly adjudicated a Bankrupt and pro- 
ceedings in relation to said bankrupt estate were duly 
referred to this Referee. 


2. That on March 18, 1937, H. F. Metcalf was duly 
appointed Trustee in Bankruptcy for said Bankrupt Es- 
tate, duly qualified as such Trustee, and ever since has 
been and now is the duly appointed, qualified and acting 
Trustee in Bankruptcy of said Bankrupt Estate. 


3. That subsequent to the adjudication in bankruptcy 
herein an agreement was entered into between the Se- 
curity-First National Bank of Los Angeles, the Bank- 
rupt Corporation and said Trustee in Bankruptcy, dated 
January 12, 1937, which agreement, together with the 
supplement thereto, dated August 31, 1937, provided that 
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an indebtedness owing said Bank in excess of $1,350,000.00 
and secured [2] by a Trust covering approximately 90% 
of all of the property in said Bankrupt Estate, should be 


payable in installments as follows: 
$ 35,000.00 on or before March 7, 1938; 
$ 65,000.00 on or before September 7, 1938; 
$250,000.00 on or before September 7, 1939; 


$150,000.00 on or before March 7, 1940, and the 
remaining unpaid principal on or before September 
7, 1940. 


By the terms of said agreement there was to be paid to 
said Bank, in addition to the principal of the secured 
indebtedness above noted, interest at 4% on the unpaid 
principal, said interest to be payable quarterly on March 
7th, June 7th, September 7th, and December 7th of each 
year. 


4. Said agreement and supplement and certain modi- 
fications thereof were duly approved by an order made 
and signed by the Hon. Paul J. McCormick on Novem- 
ber 5, 1937, said last-mentioned order was duly affirmed 
by the United States Circuit Court of Appeals for the 
Ninth Circuit, and a Petition for Writ of Certiorari was 
denied by the Supreme Court of the United States. 


5. By the terms of the agreement hereinbefore men- 
tioned there became due and payable to said Securitv- 
First National Bank of Los Angeles on September 7, 
1944, the sum of $5,534.11, as interest on the principal 
obligation owing said Bank. That pursuant to the terms 
and provisions of a Community Oil and Gas Lease en- 
tered into by and between the Trustee and the said Bank, 
as Lessors, and the Bankline Oil Company, as Lessee, the 
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said Bank received $229.64, and the further sum of $40.36 
on account of interest collected under the terms of certain 
contracts of sale covering real property, title to which 
stood in the name of said Bank as security for said debt, 
making a total of $270.00 which, applied on the interest 
due September 7, 1944, left a balance of $5,264.00 owing 
said Bank. 


6. That on the 13th day of September, 1944, the 
Trustee in [3] Bankruptcy filed with this Court his Peti- 
tion for Authority to Pay to said Bank the balance of 
the interest hereinbefore mentioned out of the Trustee’s 
Special Oil Account; that on said day an Order to Show 
Cause was duly issued directed to the United States of 
America, and Harry C. Westover, as Collector of Inter- 
nal Revenue, and to Security-First National Bank of Los 
Angeles, requiring them and each of them to appear 
before this Court on the 26th day of September, 1944, to 
show cause, if any or either of them might have, why an 
order should not be made and entered directing said Trus- 
tee to pay said interest out of said funds; that service of 
said petition and said Order to Show Cause was duly had 
on the parties therein designated, and the matter came on 
for hearing on the 26th day of September, 1944, and on 
said day was duly continued until the 6th day of October, 
1944, and on said last-mentioned date said Order to Show 
Cause and said petition came on regularly for hearing be- 
fore this Court, Messrs. Bailie, Turner & Lake, by Allen 
T. Lynch, appearing as Counsel for the Trustee in Bank- 
ruptcy, W. C. Shelton, Esq. and George W. Burehyajiee 


Esq., appearing as Counsel for the Security-First National 
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Bank of Los Angeles, and Eugene Harpole appearing for 
the United States of America and Harry C. Westover, 
Collector of Internal Revenue. Thereupon it was stipu- 
lated in open court that if Mr. Metcalf, the Trustee in 
Bankruptcy were called he would testify in accordance 
with the allegations set forth in said petition. No writ- 
ten objections to the payment of said interest out of said 
funds were filed by the United States of America, and 
the Court having considered said petition and taking 
judicial notice of the records and files in this matter con- 
tained found and determined that said interest should be 
paid out of the Trustee’s said Special Oil Account, and 
made and signed its order in accordance therewith on the 
17th day of October, 1944. 


7. There is now owing and unpaid to said Bank on 
account of the secured obligation hereinbefore mentioned 
in excess of $450,000.00 in principal; that heretofore and 
on the 3lst day of [4] October, 1944, the Referee made an 
order herein denying without prejudice the petition of the 
Security-First National Bank of Los Angeles for leave 
to foreclose under the terms of its Trust, pursuant to 
which it held title to the bulk of the properties of this 
estate as security for the money so owing it. By the 
terms of said order it was provided, among other matters, 
that the Bank might renew said petition to foreclose at 
any time on or before June, 1945, if there should be a 
change in circumstances which would seriously prejudice 
the interests or security of said Bank. Heretofore in- 
terest owing said Bank has been duly paid as it fell due, 


pursuant to the orders of this Court. Said Bank now 
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threatens to renew its said petition for leave to foreclose 


if the interest above mentioned is not paid. 


8. The oil funds on deposit in the Trustee's Special 
Oil Account at the time of the hearing of this matter 
amounted to approximately $43,000.00, and the Trustee 
expected to receive additional royalties which would more 


than equal the interest above mentioned. 


9. That it was and ts the opinion of the Referee here- 
in that in the event the Referee’s Order heretofore made 
directing the Trustee to pay out of said oil funds income 
taxes assessed against the Trustee in Bankruptcy, as such, 
should become final, then and in that event they would 
be entitled to no priority in payment over any other ex- 
penses of administration, but would be entitled to pay- 
ment only on a pro rata basis with other expenses of 
administration, assuming there are insufficient funds to pay 
all of such expenses. It is further the opinion of the 
Referee herein that current interest due the Security-First 
National Bank of Los Angeles under the terms of the 
agreement hereinbefore mentioned is a proper expense 
of administration and since there would be in said Oil 
Account more than sufficient to pay the interest install- 
ment above mentioned and the taxes which the Referee 
has heretofore directed paid to the United States Gov- 
ernment, then no prejudice would result to the United 


States by the payment of [5] said interest. 


10. The Trustee is receiving from the oil and gas 
royalties and deposited in said Special Oil Account  be- 


tween $5,000.00 and $6,000.00 each month. 
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11. Heretofore and within the time allowed by law, 
the United States of America filed a Petition for Review 
of the Order hereinbefore mentioned and dated October 
17, 1944. 

12. The Referee submits herewith the following: 

(a) Original Petition of H. F. Metcalf, as Trustee in 
Bankruptcy, for authority to pay said interest hereinbe- 
fore mentioned ; 

(b) Original Order to Show Cause issued to the United 
States of America, et al. re the hearing on said Petition 
and hereinbefore mentioned; 

(c) Original Order dated October 17, 1944, and direct- 
ing payment of said interest; 

(d) Original Petition for Review of said Order signed 
by the United States of America. (Accompanying the 
Certificate on Review prepared and signed by this Referee 
and filed with the Court re the review of the Order of 
June 6, 1944, (affirming which the Court issued a Memo- 
randum Opinion dated January 6, 1945) is a copy of the 
agreement made and entered into with the Bank, supple- 
ment and modifications thereof, heretofore in this Certifi- 
cate mentioned.) ; and 

(e) Reporter’s Transcript. 

Dated this 10th day of Feb., 1945. 


ERNEST eRe eile Y 
Referee in Bankruptcy 


[Endorsed]: Filed Feb. 10, 1945. [6] 


8 United States of America 
| Title of District Court and Cause. | 


PETITION FOR AUTHORITY TO PAY INTER 
TO SECURITY-FIRST NATIONAL BANK@i 
LOS ANGELES OUT OF TRUSTEES s¥ ae 
OIL ACCOUNT AND FOR ORDER TO SHOW 
CeO SIo. 


Petitioner, H. F. Metcalf. respectfully represents to the 
Court: 

1. That petitioner is the duly appointed, qualified, and 
acting Trustee in Bankruptcy herein. 

2. That heretofore, by and with the approval of this 
Court, petitioner, as such Trustee in Bankruptcy, Security- 
First National Bank of Los Angeles, and the bankrupt, as 
lessors, made and entered into a certain oil and gas lease 
with Universal Consolidated Oil Company, as lessee, un- 
der and pursuant to the terms and provisions of which 
certain property of this estate was let to said lessee for 
the purpose of prospecting for and producing oil and 
gas therefrom; that a copy of said lease is on file with this 
Court and the contents thereof are known to the respond- 
ents and each of them hereinafter named. 

3. That heretofore and on or about January 12, 1937, 
a certain agreement was made and entered into by and 
between the Trustee in Bankruptcy herein, said bank, and 
the bankrupt; that the execution of said agreement, a 
supplement thereto, and modifications thereof, was [7] duly 
approved by this Court, and copies thereof are on file 
with this Court and the contents thereof are known to 
the respondents and each of them hereinafter named; that 
in and by said agreement it was provided, among other 
things, that there should be paid to said bank interest at 
4%, per annum on the principal balance of the obligation 
or indebtedness owing to said bank and more particularly 
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referred to and described in said agreement, said inter- 
est being payable quarterly; that it was further provided 
that income from oil produced or extracted from the prop- 
erties of the estate, the record title to which was held by 
said bank as security for the obligation owing it, should 
be placed in a Special Oil Account, and that the funds 
therein should be available to the Trustee in Bankruptcy 
from time to time for the purpose of paying interest, 
taxes, assessments, and expenses; that the Trustee in 
Bankruptcy carries at the Head Office of said Security- 
First National Bank of Los Angeles a Special Oil Ac- 
count in the name of the Trustee, in which there is de- 
posited from time to time royalties received by the Trus- 
tee from Universal Consolidated Oil Company the lease 
hereinbefore mentioned; that there is presently on de- 
posit in said account the sum of $37,256.23. 


4. That there is now due, owing and unpaid to said 
bank on account of interest for the quarter ending Sep- 
tember 7, 1944, the sum of $5,534.11; that said Bank 
has received, under and pursuant to the terms and pro- 
visions of a certain oil and gas lease entered into by and 
between the Trustee and the said bank, as Lessors, and 
the Bankline Oil Company the additional sum of $229.64, 
all as more particularly set forth in Exhibit “A” attached 
MenctO. and by reference made a part hereot. that said 
bank has likewise received on account of interest col- 
lected under the terms of certain conditional sale contracts 
held by said bank and covering properties of this estate 
sold on contract, the sum of $40.36, all as more particularly 
detailed in said Exhibit “A”; that the total amount so 
received by said bank as hereinbefore alleged amounts to 
the sum of $270.00. [8] 


5. That heretofore the United States of America 
filed in this proceeding a petition wherein it sought an 
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order directing the Trustee in Bankruptcy herein to pay 
income taxes in the amount of $19,362.65; that hereto- 
fore upon proceedings duly had before this Court an or- 
der was made and signed by the Court on the 6th day of 
June, 1944, directing the Trustee to pay said taxes out 
of said Special Oil Account hereinbefore mentioned; that 
in and by the terms of said order it was provided, among 
other things, that upon application of said Security-First 
National Bank of Los Angeles a stay of execution was 
granted for a period of five days from and after final 
determination of any review from said order that nught 
be duly prosecuted by said bank; that a petition for 
review of said order has been duly filed by said Court 
and the review of said order is now pending and unde- 
termined. 


6. That petitioner estimates that on or about the 20th 
day of September, 1944, he will receive from said Uni- 
versal Consolidated Oil Company further royalties in the 
approximate sum of $5,200.00 for the production for the 
month of August, 1944; that if said Security-First 
National Bank of Los Angeles is authorized by this Court 
to apply the sum of $270.00 hereinbefore mentioned to- 
ward partial liquidation of said interest owing to it as 
aforesaid then the additional amount necesssary to pay 
said interest in full will be $5,264.11, and if said sum 
is paid out of said Special Oil Account the receipt of said 
royalties for the month of August, 1944, in approximately 
the same amount will be sufficient to replenish said Special 
Oil Account. 


7. That the total amount of the claim of the United 
States government hereinbefore mentioned, with interest 
thereon, is approximately $25,311.80. 


8. That there has been filed and is still pending and 
undetermined an additional claim of the United States 
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government for income taxes in the amount of $35,040.82, 
which, with interest thereon, amounts to approximately 


$40,113.98. 


9. That petitioner is uncertain as to whether or not 
under the [9] circumstances and in view of the pendency 
of said claims of the United States government and the 
order hereinbefore made said interest of said bank should 
not be paid out of said funds. 


Wherefore Petitioner prays that an order to show cause 
be issued by this Court directed to the United States of 
America and Harry C. Westover, as Collector of In- 
ternal Revenue, and to Security-First National Bank of 
Los Angeles, requiring them and each of them to be and 
appear before this Court at a time and place to be fixed 
by the Court, and then and there show cause, if any they 
or either of them may have, why an order should not be 
made and signed herein, directing and authorizing the 
Trustee in Bankruptcy herein to pay to said Security- 
First National Bank of Los Angeles out of the Trustee's 
Special Oil Account carried in his name at the Head Office 
of Security-First National Bank of Los Angeles, Sixth 
and Spring Streets, Los Angeles, California, the sum of 
$5,264.11, with instructions to said bank to use said sum 
and moneys heretofore received and collected by it to pay 
interest owing said bank for the quarter ending Septem- 
ber 7, 1944, and that upon the hearing of this petition 
and said order to show cause an appropriate order be 
made and signed herein. 

HH, F. MEPGATE 
Trustee in Bankruptcy of F. P. Newport Corporation, 
Ietdeeaecotporation, Petitioner, 


PwlibetORNER & LAKE 
By Allen T. Lynch 
Attorneys for Trustee. [10] 
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EXHIBIT sya 


HeF, METCALF, TRUSTEE IN BANKRUEIRSss 
FOR F. P. NEWPORT CORPORATION} Ea 


Statement of Amounts Payable to Security-First National 
Bank to September 7, 1944 


Interest Payment 


Interest on Principal Balance—June 7, 1944 


to Sept. 7, 1944 $5 5344 
Dreslnchs SGigtais Blah lay ins 
Oil Royalty Account | 
June 21, 1944 Bankline Oil 
Company $ 81.49 
July 20, 1944 Bynttie Oil 
Company 80.30 
Aug. 21, 1944 Paakhne Oil 
Company 2 67.85 
Total Oil Royalty Account $229.64 
Interest Collections 
June 7, 1944 Interest 
Collected . . . . $15.23 
July 7, 1944 Interest 
Callected eames “aap 
Aug. 31, 1944 tenes 
‘Collected . 9). 9582268 
Total Interest Collections 40.36 
Total Credit to Be Deducted . . 270.00 
Net Amount of Check $5,264.11 
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| Verified. | 


|Endorsed]: Filed Sep. 13, 1944 at 20 Min. Past 10 
eclock A. M. Ernest RK: Utley, Reterces IR. Wlerk. 


Received copy of the within this 19 day of Sept., 1944. 
Charles H. Carr, U. S. Atty., by R. MacKay. 


[Endorsed]: Filed Feb. 10, 1945. [12] 


[Title of District Court and Cause. ] 


SEDER TO SHOW CAUSE RE PAYMENT OF 
INTEREST DUE SECURIT Y-SIRS® NawgioONn- 
iat OF LOS ANGERS 


On reading and filing the verified petition of H. F. 
Metcalf, Trustee in Bankruptcy herein, and good cause 
appearing therefor, 


livis Hereby Ordered: 


ijminatane United States of “Aimericapanderanry ©, 
Westover, as Collector of Internal Revenue, and Security- 
First National Bank of Los Angeles be and appear before 
this Court in its court room, 324 Federal Building, Tem- 
ple and Spring Streets, Los Angeles, California, on the 
26th day of September, 1944, at the hour of 10 o’clock 
A. M. of said day, and then and there show cause, if any 
they or either of them may have, why an order should 
not be made and signed herein authorizing and directing 
the Trustee in Bankruptcy herein to pay to the Security- 
First National Bank of Los Angeles, out of the Trus- 
tee’s Special Oil Account, the sum of $5,264.11, with in- 
structions to said bank to use said sum, and the sum of 
$270.00 collected by it as in its said petition alleged, for 
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the purpose of paying interest owing said bank for the 
quarter ending September 7, 1944, all as more par- 
ticularly referred to in said petition. 


2. That a copy of this order to show cause and the 
petition [13] herein referred to be served upon said 
United States of America and Harry C. Westover, as 
Collector of Internal Revenue, and upon Security-First 
National Bank of Los Angeles, by delivering a copy of 
each said order to show cause and said petition to 


Eugene Harpole, Special Attorney, Bureau of 
- Internal Revenue, or 


Charles H. Carr, United States Attorney, 


as attorneys for said United States of America and said 
Collector of Internal Revenue, and by delivering a copy 
of each said order to show cause and said petition to 

W. C. Shelton, 
as attorney for said Security-First National Bank of 
Los Angeles; said service to be made at least five days 
before the date set for the hearing of this order to show 
cause by any male citizen of the United States of America 
over the age of twenty-one years; and that no other or 
further service of this order to show cause or of said 
petition need be made. 


Dated this 13 day of September, 1944. 


BENNO M. BRINK 
Referee in Bankruptcy 


[Endorsed]: Filed Sep. 13, 1944, at 20 Min. Past 10 
o’clock A. M. Ernest R. Utley. Referee. R. Clerk. 


[Endorsed]: Filed Feb. 10, 1945. [14] 
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| Title of District Court and Cause. } 


ODER UTHORIZING PAYMENT OF INTEREST 
(Oo SsECURMIY-FPIRST NATMONAE BANK OF 
EOS ANGEEES OUT OF TRUStEE Ss SPECIAL 
OIL ACCOUNT. 


That on or about September 13, 1944, the Trustee in 
Bankruptcy herein filed a Petition for Authority to Pay 
Interest to Security-First National Bank of Los Angeles 
Out of Trustee’s Special Oil Account and for Order to 
Show Cause thereunder. That on the filing of said peti- 
tion an order to show cause was issued by this Court, 
directed to Security-First National Bank of Los Angeles, 
United States of America and Harry C. Westover, as 
Collector of Internal Revenue of the United States of 
America, directing them to appear before this Court in 
its Court Room, 324 Federal Building, Temple and Spring 
Streets, Los Angeles, California, on the 26th day ot Sep- 
tember, 1944, at the hour of 10 o’clock A. M. of said 
day, and then and there show cause whey the relief prayed 
for in said petition should not be granted. That on said 
26th day of September, 1944, at the hour of 10 o’clock 
A. M.. said petition and order to show cause came on 
regularly before this Court and was then duly and regu- 
larly continued until the 5th day of October, 1944; that 
thereafter and on said last-mentioned date at the hour of 
10 o’clock A. M. said order and said petition came on 
regularly for hearing, Messrs. Bailie, Turner & Lake, by 
Allen T. Lynch, [15] appearing as counsel for said Trus- 
tee in Bankruptcy, W. C. Shelton, Esq., and George W. 
Ritchie yiemesc., appearing for the Security-First Na- 
tional Bank of Los Angeles, Eugene Harpole, Esq., ap- 
pearing as counsel for the United States of America, 
and Harry C. Westover, as Collector of Internal Revenue, 
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and no written objections having been filed to said petition, 
and the Court having heard and considered the argument 
of counsel, certain stipulations made and entered into in 
open Court, and said petition, and being fully advised in 
the premises, and good cause appearing therefor, 


It Is Ordered: 


1. That H. F. Metcalf, as Trusteee in Bankruptcy 
herein, be and he is hereby authorized and directed to pay 
to Security-First National Bank of Los Angeles out of 
the Trustee’s Special Oil Account carried in his name as 
such Trustee in Bankruptcy at the Head Office of said 
Bank, Sixth and Spring Streets, Los Angeles, California, 
the sum of $5,264.11. with instructions to said Bank to 
use said sum to apply on account of interest due and 
owing said Bank on September 7, 1944, under the agree- 
ment, modifications and supplement thereof described in 
said petition. 

2. That said Security-First National Bank of Los An- 
geles is directed and ordered to use and apply the sum of 
$270.00 heretofore collected by it from-the Bankline Oil 
Company, alleged in Exhibit “A” of said petition, for the 
purpose of paying the balance of said interest, amounting 


in all to $5,534.11. 
Dated this 17 day of October, 1944. 
ERNEST RS Ulam 


Referee in Bankruptcy 
Approved as to Form: 
Wi. C. SHELUON 
EUGENE HARPOLE 


|Endorsed]: Filed Oct. 17, 1944, at ...... min. past 
4 oclock P. M. Ernest R. Utley@iketeree. Ko ’@lenia 


| Endorsed]: Filed Feb. 10, 1945. [16] 
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[Title of District Court and Cause. ] 


PETITION FOR REVIEW OF REFEREE’S ORDER 
OF OCTOBER 17, 1944 


Comes now the United States of America, by and 
through its attorneys, Charles H. Carr, United States 
Attorney, E. H. Mitchell, Assistant United States At- 
torney, George M. Bryant, Assistant United States At- 
torney, and Eugene Harpole, Special Attorney, Bureau of 
Internal Revenue, and files this, its Petition for Review of 
that certain Order made by Referee in Bankruptcy, Ernest 
R. Utley. Esq., and entered in the above-entitled proceed- 
ing on the 17th day of October, 1944, ordering and au- 
thorizing H. F. Metcalf as Trustee in Bankruptcy, to pay 
to the Security-First National Bank of Los Angeles out 
of the Trustee’s special o1l account the sum of $5,264.11 
to apply on account of interest due and owing said bank 
on September 7, 1944, and further directing said Se- 
curity-First National Bank of Los Angeles to apply the 
sum of $270.00 theretofore collected by it from the Bank- 
line Oil Company upon the balance of said interest, the 
total of said authorized payments amounting to $5,534.11. 
Said Order reads as follows, to wit: 


“That on or about September 13, 1944, the Trus- 
tee in Bankruptcy herein filed a Petition for Au- 
thority to Pay Interest to Security-First [17] Na- 
tional Bank of Los Angeles Out of Trustee’s Special 
Oil Account and for Order to Show Cause thereun- 
der. That on the filing of said petition an order to 
show cause was issued by this Court, directed to Se- 
curity-First National Bank of Los Angeles. United 
States of America and Harry C. Westover. as Col- 
lector of Internal Revenue of the United States of 
America, directing then) to appear before this Court 
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in its Court Room, 324 Federal Building, Temple and 
Spring Streets, Los Angeles, California, on the 26th 
day of September, 1944, at the hour of 10 o'clock 
A. M. of said day, and then and there show cause 
why the relief prayed for in said petition should not 
be granted. That on said 26th day of September, 
1944, at the hour of 10 o’clock A. M., said petition 
and order to show cause came on regularly before 
this Court and was then duly and regularly continued 
until the 6th day of October, 1944; that thereafter 
and on said last-mentioned date at the hour of 10 
o’clock A. M. said order and said petition came on 
regularly for hearing, Messrs. Bailie, Turner & Lake, 
by Allen T. Lynch, appearing as counsel for said 
Trustee in Bankruptcy, W. C. Shelton, Esq. and 
George W. Burch, Jr., Esq., appearing for the Se- 
curity-First National Bank of Los Angeles, Eugene 
Harpole, Esq., appearing as counsel for the United 
States of America, and Harry C. Westover, as Col- 
lector of Internal Revenue, and no written objections 
having been filed to said petition, and the Court hav- 
ing heard and considered the argument of counsel, 
certain stipulations made and entered into in open 
Court, and said petition, and being fully advised in 
the premises, and good cause appearing therefor, 


It Is Ordered: 


1. That H. F. Metcalf, as Trustee in Banknripaey 
herein, be and he is hereby authorized and directed 
to pay to Security-First National Bank of Los An- 
geles out of the Trustee’s Special Oil Account car- 
ried in his name as such Trustee in Bankruptcy |18] 
at the Head Office of said Bank, Sixth and Spring 
Streets. Los Angeles, California, the sum of $5,264.11. 
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with instructions to said Bank to use said sum to 
apply on account of interest due and owing said 
Bank on September 7, 1944, under the agreement, 
modifications and supplement thereof described in said 
petition. 


2. That said Security-First National Bank of Los 
Angeles is directed and ordered to use and apply the 
sum of $270.00 heretofore collected by it from the 
Bankline Oil Company, alleged in Exhibit “A” of 
said petition, for the purpose of paying the balance 
of said interest, amounting in all to $5,534.11. 

Dated this 17 day of October, 1944. 


s/ ERIN Sia U Pik 
Referee in Bankruptcy 


Approved as to Form: 


WC, SHELTON 
PUOGENE HARPORE 


In this Petition for a Review, the United States of 
America alleges that the Referee in Bankruptcy erred in 
said Order of October 17, 1944, in the following respects: 


i. 

The Referee in Bankruptcy erred in ordering and di- 
recting the Trustee in Bankruptcy to pay or permit to 
be paid the sum of $5,534.11 or any other sum whatsoever 
to the Security-First National Bank of Los Angeles to 
apply upon interest due and owing said bank upon a debt 
of the bankrupt, before the income taxes due the United 
States from the bankrupt estate and its Trustee as such, 
for 1938, 1939 and subsequent taxable years in amounts 
shown by the petition upon which said order was based, 
to presently exceed the sum of $65,000.00 have been paid 
mor | 197 
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Dated: this 13th day om November, 1944. 


CHARLES H. CARI 
United States Attorney 


E. H. tT CHEED 
Asst. United States Attorney 


GEORGE M. BRYANT, 
Asst. United States Attorney 


EUGENE HARPOLE 
Special Attorney, 
Bureau of Internal Revenue. 


[Endorsed]: Filed Nov. 14, 1944, at 50 min. past 2 
ociock P. M. Ernest R. Utley, Referee. M- Cleme 


[Endorsed]: Filed Feb. 10, 1945. [20] 


{Minutes: Tuesday, March 6, 1945] 


Present: The Honorable Claude McColloch, District 
Judge. 

The Petition of the Government filed in the above-en- 
titled matter on November 14, 1944, for Review of 
Referee’s Order of October 17, 1944, having come before 
the Court on February 26, 1945, for hearing on the 
petition and Certificate of the Referee, and the same 
having been argued by counsel and ordered submitted, and 
the Court having duly considered the same and the argu- 
ments of counsel, and being fully advised in the premises 
as to the facts and the law, now orders that the Order of 
the Referee herein of October 17, 1944, authorizing pay- 
iment of interest to Security-First National Bank of Los 
Angeles out of Trustee’s Special Oil Account. be, and the 
same hereby is, affirmed. Copies to counsel. {21 | 
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NOTICE OR ARP EAL 


Notice is hereby given that the United States of 
America, claimant in the above entitled bankruptcy pro- 
ceeding, hereby appeals to the Circuit Court of Appeals 
for the Ninth Circuit from the Order of the United States 
District Court for the Southern District of California 
dated March 6, 1945, confirming and approving the Order 
of Ernest R. Utley, Referee in Bankruptcy, of October 17, 
1944, authorizing payment of interest to Security-First 
National Bank of Los Angeles out of the Trustee’s Special 
Oil Account. The Order hereby appealed from was made 
and entered in this action through the Honorable Claude 
McColloch, acting Judge of the above-entitled Court on 
the 6th day of March, 1945. 


Dated: this 4th day of April, 1945. 
CHAR EES 7 @ hue 
United States Attorney 
E. A. MIT Cri ie 
Asst. United States Attorney 
GEORGE M. BRYANT, 
Asst. United States Attorney 


EUGENE HARPOLE, 
Special Attorney, 
Bureau of Internal Revenue 
By Eugene Harpole 


Attorneys for the United States of America. 
Appellant. 


[Endorsed]: Filed & mailed copy to Allen T. Lynch 
and W. C. Shelton, attys. for appellees Apr. 4, 1945. [22] 


22 United States of Amertca 
| Minutes: Friday, April 13, 1945] 


Present: The Honorable Paul J. McCormick, District 
Judge. 

It is ordered that Findings of Fact, Conclusions of 
Law, and Order re Referee’s Order of October 17, 1944, 
directing payment of interest to the Security-First Na- 
tional Bank of Los Angeles, signed at Portland, Oregon, 
by Judge McColloch, April 9, 1945, be filed and entered. 
and the same are entered in C. O. B. 32, page 52. [23] 


In the District Court of the United States 
Southern District of California 
Central Division 


In Bankruptcy No. 25308-M 


In the Matter of 
F. P. NEWPORT CORPORATION, LTD) ag@a— 
poration, 
Bankrupt. 


FINDINGS OF FACT, CONCLUSIONS OF Ea 
AND ORDER RE REFEREER’S ORDER OF O@ 
TOBER 17, 1944, DIRECTING PAYMENT OF 
INTEREST TO SECURITY-FIRST NATION 
BANK OF LOS ANGEEES: 


Be It Remembered: That heretofore, and on the 26th 
day of February, 1944, at the hour of 2 o'clock P. M. 
there came on regularly for hearing before the Honorable 
Claude McColloch, Judge of the above-entitled Court, the 
Petition for Review of the Order of the Honorable Ernest 
R. Utley, Referee in Bankruptcy, made and signed in the 
above-entitled bankruptcy proceedings on the 17th day of 
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October, 1944, directing the payment to Security-First 
National Bank of Los Angeles of interest due and owing 
said Bank in the sum of $5,534.11, Messrs. Bailie, Turner 
& Lake appearing as counsel for the Trustee in Bank- 
ruptcy, W. C. Shelton, Esq. appearing as counsel for the 
Security-First National Bank of Los Angeles, and Eugene 
Harpole, Esq., appearing as counsel for the United States 
of America; and the Court having considered said Peti- 
tion, the Referee’s Certificate on Review, the Memoranda 
of Points and Authorities on file, the argument of coun- 
sel and the matter having been submitted for decision, 
and being fully advised in the premises, the court finds: 
Findings of Fact [24] 


ie 
That on January 12, 1937. the above-named corpora- 
tion was adjudicated a bankrupt and proceedings in rela- 
tion to said bankrupt estate were duly referred to the 
Honorable Ernest R. Utley, as Referee in Bankruptcy. 


II. 

That on March 18, 1937, H. F. Metcalf was duly ap- 
pointed Trustee in Bankruptcy of said bankrupt estate, 
thereafter qualified as such Trustee, ever since has been 
and now is the duly appointed, qualified and acting 
Trustee in Bankruptcy of said estate. 


Il. 


That at the time of the adjudication in bankruptcy 
herein the Security-First National Bank of Los Angeles 
held the record legal title to approximately 90% of the 
real properties of this bankrupt estate, as Trustee under 
its Trust No. D-7224, and as security for an indebted- 
ness owing said Bank by said bankrupt corporation in ex- 
cess of $1,350,000.00. The whole of said indebtedness at 
the date of said adjudication having been long past due. 
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IV. 


That the Trustee in Bankruptcy, the bankrupt corpora- 
tion, and said Security-First National Bank of Los An- 
geles made and entered into an agreement in writing dated 
January 12, 1937, which agreement, together with a sup- 
plement and certain modifications thereof, were duly ap- 
proved by this Court and the United States Circuit Court 
of Appeals for the Ninth Circuit. 


V. 
That said Agreement, among other things, provided 
that the indebtedness owing said Bank should be paid in 
installments as follows: 


$35,000 on or before March 7, 1938; 

$65,000 on or before September 7, 1938: 
$250,000 on or before September 7, 1939; 
$150,000 on or before March 7, 1940, [25] 

and the remainder on or before September 7, 1940. 


It was further provided by said agreement, as supple- 

mented and modified, that interest should be paid on the 

unpaid principal of said indebtedness at the rate of 4% 

per annum, payable quarterly on March 7th, June 7th, 

September 7th and December 7th of each vear, and 
“The first installment of said interest thereon shall 
be paid on or before March 7, 1938. Thereafter said 
interest shall be paid quarterly from March 7, 1938. 
If any installment of interest be not so paid. it shall 
bear like interest as the principal.” 


Said agreement further prowmdessthat: 


VI. 


“So long as all of the terms and conditions of this 
agreenient are complied with by the other parties here- 
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to, the Bank agrees not to foreclose the security held 
for the payment of said indebtedness. 


“It is distinctly understood and agreed, however, 
that should any installment of principal or interest 
be not paid as herein provided, or any taxes or as- 
sessments, be not paid ten days prior to the delin- 
quency thereof, or any of the terms and conditions of 
this agreement and the Declaration of Trust, herein 
referred to, be not complied with in the manner and 
at the times herein, and in said Declaration of Trust 
provided, that the Bank, except as otherwise provided 
for herein, may at its option call immediately due 
and payable the entire amount of the indebtedness 
then owing by the Bankrupt, or the Bankrupt Estate. 
and may immediately foreclose the security held by it, 
by such procedure as is provided for in said Declara- 
tion of Trust, or may foreclose the same by an action 
in court; provided, however, that the Bank expressly 
waives the right to foreclose the beneficial interest in 


said Trust as a pledge, as provided for in said Dec- 


laration of Trust, and also waives the provision of 
said [26] trust contained on page 12 commencing 
in line 23 with the word ‘or’ and up to and including 
the word ‘code’ in line 27. Notwithstanding anything 
to the contrary herein contained, it is agreed that the 
Bankrupt, or the Trustee in Bankruptcy shall have 
sixtv (60) days after written notice within which to 
remedy any default for which notice has been given, 
before the Bank shall have the right to accellerate 
deferred payments of said indebtedness. and com- 
mence foreclosure of said security. The said sixty 
day notice herein provided for, shall be deemed the 
sixty day notice provided for in said declaration of 
Trust. 
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“Waiver of Statute of Limitations. 


“In consideration of the execution of this agree- 
ment, the Bankrupt, the Receiver and the Trustee. 
when appointed, qualified, and upon beconing a party 
hereto, expressly waive the provisions of any statute 
limiting the time when any action may be brought by 
the Bank on the indebtedness hereinabove referred to, 
or hereinafter incurred pursuant to the terms of this 
agreement and/or the Trust herein referred to. 
‘Waiver of Defenses in Foreclosure. 


“It is understood that one of the principal consid- 
erations moving to the Bank in this agreement is the 
willingness of the other parties hereto to waive any and 
all defenses they may claim to have to the foreclosure 
of the security held by the Bank, other than as to 
the correct amount claimed to be due the Bank. It is, 
therefore, expressly agreed that, provided the debt 
be then due, as provided for herein, in any foreclo- 
sure proceeding brought pursuant to the terms of said 
Declaration of Trust, and/or this agreement, no de- 
fense thereto will be made, other than to determine 
the correct amount remaining due and [27] unpaid 
from the Bankrupt to the Bank, at the time of said 
foreclosure. And it is expressly agreed that the par- 
ties hereto will not seek to enjoin or delay such fore- 
closure, if and when brought by the Bank.” 


VIL 


That subsequent to the making of said agreement of 
January 12, 1937, a certain oil and gas lease was made 
and entered into by the Trustee in Bankruptcy, the Se- 
curity-First National Bank of Los Angeles, and the Bank- 
rupt. as Lessors, and the Universal Consolidated Oil Com- 
pany, as Lessec, under and pursuant to the ternis and 
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provisions of which certain property of the Bankrupt, 
title to which was held by Security-First National Bank 
of Los Angeles, as heretofore set forth, was leased to 
said Lessee for the production of oil and gas; that there- 
after said Lessee discovered oil upon said premises and 
has been producing oil and gas therefrom and paying 
to the Trustee in Bankruptcy herein royalties on account 
thereof. | 


VII. 
That the agreement of January 12, 1937, hereinabove 
mentioned provided, among other things, as follows: 


“All income from oil, in the nature of bonuses, 
rentals and royalties from any of the properties held 
by the Bank in trust, so paid to the Bank, shall be 
placed in a Special Oil Account. 


“The funds in said account shall be available to the 
Trustee in Bankruptcy for the purpose of making 
up any deficiency in the ‘Special Fund’ to pay inter- 
eComtaxes, dissessments and expenses: 40°) * 


By certain modifications to said agreement, it was pro- 
vided that the payment on account of oil royalties and 
bonuses instead of being made direct to the Bank should 
be made to the Trustee in Bankruptcy and by him de- 
posited in a special account, carried in his name at the 
Head |28] Office of said Bank, all subject to the follow- 
ing provisions of said agreement, to wit: 


“While the said Declaration of Trust No. D 7224 
and the contract of January 12, 1937, provide ex- 
pressly that all moneys from Sales and Leases of 
Property in said Trust shall be paid to and be re- 
ceived by the Bank. it is, nevertheless, agreed, in 
order to comply with the bankruptcy law requiring 
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that all bankruptcy funds be accounted for by the 
Trustee and be disbursed by him only upon checks or 
warrants countersigned by the Referee, that all such 
moneys shall be paid to said Trustee in Bankruptcy, 
and, until the indebtedness due the Bank has been 
paid, shall be by him forthwith paid over in full to 
the Bank, to be distributed in accordance with the 
terms of said Trust No. D 7224 and the agreement 
of January 12, 1937, as modified hereby. 


“Recognizing that the Bank has a prior right to 
the moneys in the preceding paragraph mentioned 
until the indebtedness due it has been paid, it is there- 
fore expressly understood and agreed that such funds 
or moneys so paid to and received by the said Trus- 
tee in Bankruptcy from Sales or Leases or other dis- 
position of property under said Trust shall, until the 
indebtedness due the Bank has been paid and except 
as hereinafter provided, be, while in his possession, 
impressed with the lien of the Declaration of Trust 
securing the indebtedness owing to the Bank, and 
such funds or moneys shall be deposited by the [29] 
Trustee in Bankruptcy in a separate bank account 
and not commingled with any other funds of the 
Bankrupt Estate, and shall be deemed earmarked 
for application on the Bank’s indebtedness as provided 
in said agreement of January 12, 1937, and this 
supplement thereto, and except as in said agreement 
and said supplement provided, shall not, until the 
indebtedness due the Bank has been paid, become 
any part of the general assets of the Bankrupt 
Estate.” 


IX. 


Pursuant to the provisions of said agreement of Janu- 
ary 12, 1937, as so supplemented and modified, a special 
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account was opened in the name of the Trustee in Bank- 
ruptcy at the Head Office of said Bank and from time to 
time thereafter said Trustee deposited in said Special 
Account oil and gas royalties and bonuses received from 
the Universal Consolidated Oil Company under the terms 
of the oil and gas lease hereinbefore mentioned, and from 
time to time thereafter and pursuant to the order and 
direction of the Court the Trustee paid out of said Special 
Account interest owing and payable to the Security-First 
National Bank of Los Angeles and real property taxes 
assessed against the properties by the City of Long Beach, 
City of Los Angeles, County of Los Angeles, and State 
of California. 


2G 


That subsequent to the year 1939, the Collector of In- 
ternal Revenue at Los Angeles, California, filed with the 
Referee in Bankruptcy for and on behalf of the United 
States of America a claim in [30] the sum of $19,363.65 
as and for alleged income taxes claimed to be due and 
owing the United States by the Trustee in Bankruptcy 
for the years 1938 and 1939. That objections thereto 
were filed by the Trustee in Bankruptcy and the Claim of 
the United States was denied by the Referee in Bank- 
ruptcy and the order of the Referee in Bankruptcy was 
duly affirmed by the Honorable Paul J. McCormick, Judge 
of the above-entitled Court. That thereafter an appeal 
was taken to the Circuit Court of Appeals, Ninth Circuit, 
and the order of the Referee was reversed and the Trustee 
was directed to pay said income taxes. 


XI. 


That thereafter a petition was filed by the United States 
of America with the Referee in Bankruptcy and an order 
to show cause issued thereon, directing the Trustee and 
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the Security-First National Bank of Los Angeles to show 
cause, if any they had, why an order should not be made 
directing the Trustee to pay said income taxes out of 
said Special Account hereinbefore mentioned; that objec- 
tions thereto were filed by the Security-First National 
Bank of Los Angeles who asserted that it had a first and 
prior lien and claim to said funds under the provisions 
of said agreement of January 12, 1937 and the terms of 
its said Trust. That thereafter an order was made by 
said Referee in Bankruptcy, directing said Trustee to pay 
said income taxes out of said special account and said or- 
der was affirmed by the Honorable Paul J. McCormick. 
That there is now pending before the Ninth Circuit Court 
of Appeals an appeal from said order, and said appeal has 
not yet been heard and determined. 


XII. 


That additional claims have been filed by the United 
States of America, through the Collector of Internal 
Revenue at Los Angeles for asserted income taxes claimed 
to be owing by the Trustee in Bankruptcy for the years 
1940, 1941 and 1942, aggregating in all, with interest, 
approximately $40,113.98. That the Court has not heard 
or considered said claims and no order approving the 
same has been made |31] in these proceedings. 


XIII. 


That on September 7, 1944, there became due and pay- 
able under the terms of the agreement of January 12, 
1937, interest to the Security-First National Bank of Los 
Angeles in the sum of $5,534.11, and a petition was filed 
by the Trustee in Bankruptcy with the referee in Bank- 
ruptcy requesting instructions as to whether or not said 
interest should be paid out of the Special Account here- 
inbefore mentioned. That an order to show cause was 


Used. 2. Mietcaly, cic, et al. ot 


issued thereon, directed to the United States of America, 
Harry C. Westover, as Collector of Internal Revenue, and 
Security-First National Bank of Los Angeles, requesting 
them and each of them to show cause, if any they had, 
why an order should not be made and signed authorizing 
and directing the Trustee in Bankruptcy to pay said in- 
terest out of said Special Oil Account. Upon a hearing 
had before the Referee thereon, an order was made on 
October 17, 1944, directing the Trustee to pay out of said 
Special Account on account of said interest the sum of 
$5,264.00, the Bank having in its possession other funds 
in the amount of $270.11 which could be applied on said 
interest. 


XIV. 


That at the time said order was made directing the pay- 
ment of said interest there was on deposit in said Special 
Account the sum of $37,256.23, and at the time of the 
hearing of the petition on review herein in this Court, 
there was on deposit in said account approximately 


$56,000.00. 
XV. 


The Trustee is receiving on account of said oil and gas 
royalties, and depositing in said Special Account, from 
$4,000.00 to $5,000.00 a month. From the Findings of 
Fact the Court concludes: 


Conclusions of Law [32] 


I. 


That the obligation of the Trustee in Bankruptcy to 
pay. out of the funds of this bankrupt estate, interest on 
the secured indebtedness of said Security-First National 
Bank of Los Angeles was one undertaken by and with 
the approval of the Court and in order to secure time 
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within which to liquidate the properties held under the 
Trust of said Bank and as part of the consideration to 
said Bank to forgo the right to immediate payment of 
its entire indebtedness. That said obligation to pay said 


interest is a part of the cost of administering this estate. 


a 


That under the terms of the agreement of January 12, 
1937, as supplemented and modified, payment of said in- 
terest may be made out of the funds in the Trustee’s 


Special Account carried at the Head Office of said Bank. 
10. 


That failure to pay said interest when due would 
jeopardize this entire estate, for if, by reason of the 
failure to pay said interest, the Court should grant leave 
to the Bank to foreclose then this property would be lost 
to this estate. 


De 


That the payment of said interest to said Bank will not 
jeopardize or prejudice the United States, as there 1s on 
deposit in said Special Account more than sufficient funds 
to pay said interest and the allowed claims of the United 
States. 


ve 
That the payment of interest owing said Bank 1s for the 
benefit of the estate and will benefit the United States of 
America in that it is necessary in order to preserve for 
said estate the property and the oi] and gas income from 


said royalties. 
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Order [33] 
Now, Therefore, Good Cause Appearing, It Is Ordered: 
That the order of the Referee in Bankruptcy, dated Oc- 
tober 17, 1944, directing payment of interest to Security- 
First National Bank of Los Angeles be, and the same is 
hereby confirmed and approved. 
Dated this 9th day of April, 1945. 
CEAU DE McCOLLOCH 
District Judge. 
Approved as to Form: 


ive C. SHELION 
Attorney for Security-First National Bank of 
Los Angeles 


GHARLES H., CARRE SE 
United States Attorney 


EUGENE HARPOLE 
Special Attorney 
Attorney for United States of America. 
Judgment entered Apr. 13, 1945. Docketed Apr. 13, 


1945, C. O. Book 32, Page 52, Edmund L. Smith, Clerk, 
by E. N. Frankenberger, Deputy. 


Notation made in Bankruptcy Docket on April 13, 1945, 
pursuant to Rule 79(a), Civil Rules of Procedure. E. N. 
Frankenberger, Deputy Clerk. 


[Endorsed]: Filed Apr. 13, 1945. [34] 
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NOTICE OF APE Ade 


Notice is hereby given that the United States of 
America, claimant in the above entitled bankruptcy pro- 
ceeding, hereby appeals to the Circuit Court of Appeals 
for the Ninth Circuit from the Order of the United States 
District Court for the Southern District of California 
dated April 9, 1945, confirming and approving the Order 
of Ernest R. Utley. Referee in Bankruptcy, of October 
17, 1944, authorizing payment of interest to Security- 
First National Bank of Los Angeles out of the Trustee’s 
Special Oil Account. The Order hereby appealed from 
was made and entered in this action through the Honor- 
able Claude McColloch, acting Judge of the above entitled 
Court on the 9th day of April, 1945. 


Dated: this 20th day of April, 1945. 

CHARLES HH CARR 

United States Attorney 
elel, MUI esha. 

Asst. United States Attorney 
GEORGE Di BRYAN 

Asst. United States Attorney 
EUGENE HARPORE: 

Special Attorney. 

Bureau of Internal Revenue 
By Eugene Harpole 


Attorneys for the United States of America, 
Appellant. 


[indorsed]: Filed & Mailed Copies to Allen T. Lynch 
and W. C. Shelton, Attys. for Appellees May 2, 1945. [35] 
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STATEMENT OF POINTS UPON WHICH APPEL- 
LANT, UNITED STATES OF AMERICA, IN- 
PENDS FO RELY ON APPEAL 

The Appellant, United States of Amnierica, designates 
the following points upon which it intends to rely in its 
appeal from the Orders of the District Court made and 

entered in the above entitled proceeding on March 6, 1945 

and April 9, 1945, confirming and approving the Referee’s 

Order of October 17, 1944, which directed a payment of 

interest to Security-First National Bank of Los Angeles 

by the trustee: 


i, 

The Referee in Bankruptcy erred in ordering and direct- 
ing the Trustee in Bankruptcy to pay or permit to be 
paid the sum of $5,534.11 or any other sum whatsoever to 
the Security-First National Bank of Los Angeles to apply 
upon interest due and owing said bank upon a debt of the 
bankrupt, before the income taxes due the United> States 
from the bankrupt estate and its Trustee as such, for 
1938, 1939 and subsequent taxable years in amounts 
shown by the petition upon which said order was based. 
to presently exceed the sum of $65,000.00 have been paid 
in full. [36] 


Dated: this 26th day of April, 1945. 


CHARERS thie GAduR: 
United States Attorney 


E. H. MITCHELL 
Asst. United States Attorney 


GEORGE M. BRYANT. 
Asst. United States Attorney 
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EUGENE HARPOUE 
Special Attorney 
Bureau of Internal Revenue 
Attorneys for Appellant. 
Received copy of the within Statement this 27 day of 
April, 1945. Bailie, Turner & Lake, dttorney for H. F. 
Metcalf, Trustee. 


May 3rd, 1945 Rec’d. copy. W. C. Shelton & Geo. W. 
Burch, Jr., by W. C. Shelton, Attys. for Security-First 
National Bank of Los Angeles. 


[Endorsed]: Filed May 7, 1945. [37] 
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DESIGNATION AND STIPULATION OF 
CONTENTS OF RECORD ON Alte 


To the Clerk of the District Court of the United States 
for the Southern District of California, Central Di- 
vision: 

The Appellant, United States of America, a claimant in 
the above entitled proceeding, hereby designates the fol- 
lowing portions of the record, proceedings and evidence 
to be contained in the record on its appeal from the Or- 
ders entered in the above entitled proceeding on March 
6, 1945 and April 9, 1945, by the District Judge, con- 
firming and approving the Referee’s Order of October 17, 
1944, which directed a payment of interest to the Se- 
curity-First National Bank of Los Angeles by the Trus- 
tee in the above entitled proceeding. 

1. Minute Order of March 6, 1945; 
2. Notice of Appeal from Minute Order of March 6, 
1945; 


oo 


a 


ee 


. 
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Order of April 9, 1945; 

Notice of Appeal from Order of April 9, 1945; 
Referee's Certificate on Review dated February 10, 
1945; 

Petition for Review of Referee’s Order of October 
17, 1944; 

Referee’s Order of October 17, 1944; [38] 
Referee’s Order to Show Cause of September 13, 
1944; 

Trustee’s Petition of September 12, 1944; 
Reporter’s Transcript of Proceedings of October 5, 
1944 ; 

Contents of Record on Appeal taken by Security- 
First National Bank of Los Angeles from the Or- 
der of the above entitled Court entered in this pro- 
ceeding on February 6, 1945, which confirmed the 
Referee’s Order of June 6, 1944; (by reference) 
Appellant’s Statement of Points upon which it in- 
tends to rely upon Appeal; 

Clerk’s Certificate ; 

This Designation of Contents of Record on Ap- 
peal and the appended Stipulation of Approval. 


Reporter’s Transcript of proceedings had before 
Hon. Claude McColloch on February 26, 1945. 


Dated: this 2nd day of May, 1945. 


CHARLES H. CARR. 
United States Attorney 


E. HOM err agi. 
Asst. United States Attorney 


GEORGE M. BRYANT, 
Asst. United States Attorney 
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EUGENE HARKPORE 
Special Attorney, 
Bureau of Internal Revenue 
Attorneys for Appellant. [39] 


It is hereby stipulated and agreed by and between coun- 
sel for the Appellant and the Appellees that the foregoing 
designated parts of the record shall constitute the record 
in the appeal of the United States of America from the 
Orders entered in the above entitled proceeding on March 
6, 1945 and April 9, 1945, by the District Judge, con- 
firming and approving the Referee’s Order of Octobemua 
1944, which directed a payment of interest to Security- 
First National Bank of Los Angeles by the Trustee. 

Dated: this 2nd day of May, 1945. 

CHARLES Ts Aline 
United States Attorney 
BD Ae MIT Cr rik 
Asst. United States Attorney 
GEORGE M. BRYANT, 
Asst. United States Attorney 
PUGENE EAR PeOlE 
Special Attorney, 
Bureau of Internal Revenue 
Attorneys for Appellant. 
W. C SHELTON and 
GEORGE W. BURCH. JR.., 
By Wo x Shelton 
Attorneys for Appellee, Security-First National 
Bank of Los Angeles. 


BAILLIE, TURNER @ Ale 
By Allene ie Uynch 
Attorneys for Appellee. Trustee in Bankruptcy. 


[Endorsed]: Filed May 7. 1945. [40] 
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CERTIFICATSeOr CEERKK 


J, Edmund L. Smith, Clerk of the District Court ot 
the United States for the Southern District of Cali- 
fornia, do hereby certify that the foregoing pages num- 
bered from 1 to 40 inclusive contain full, true and cor- 
rect copies of Referee’s Certificate on Review; Petition 
for Authority to Pay Interest to Security-First National 
Bank of Los Angeles out of Trustee’s Special Oil Ac- 
count and for Order to Show Cause; Order to Show 
Cause re Payment of Interest Due Security-First Na- 
tional Bank of Los Angeles; Order Authorizing Payment 
of Interest to Security-First National Bank of Los An- 
geles out of Trustee’s Special Oil Account; Petition for 
Review of Referee’s Order of October 17, 1944; Minute 
Order Entered March 6, 1945; Notice of Appeal; Minute 
Order Entered April 14, 1945; Findings of Fact, Con- 
clusions of Law and Order re Reteree’s Order of October 
17, 1944, Directing Payment of Interest to Security-First 
National Bank of Los Angeles; Notice of Appeal; State- 
ment of Points Upon Which Appellant, United States of 
America, Intends to Rely on Appeal; and Designation and 
Stipulation of Contents of Record on Appeal, which, to- 
gether with copy of Reporter’s Transcripts of Hearings 
October 5, 1944 and February 26, 1945, transmitted here- 
with, and together with Transcript of Record on the 
Appeal of Security-First National Bank of Los Angeles 
being No. 11051 in the United States Circuit Court of 
Appeals for the Ninth Circuit constitute the record on 
appeal to the United States Circuit Court of Appeals for 
the Ninth Circuit. 
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Witness my hand and the seal of said District Court 
this 11 day of May, 1945. 


| Seal] EDMUND L. SMITE 
Clerk, 


By Theodore Hocke 
Chief Deputy Cicae 
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Before Hon. Ernest R. Utley—Referee 


REPORTER’S TRANSCRIPT OF PROCEEDINGS 
IN RE: ORDER TO SHOW CAUSE, TRUSTE 
VERSUS UNITED STATES OF AMERE@ 
AND SECURITY-FIRST NATIONAL Boas 
OF LOS ANGELES 


Los Angeles, California, Thursday, October 5, 1944. 
10:00 o’clock A. M. Session. 


The Referee: F. P. Newport. 


Mr. Lynch: Ready. This question presents a tax prob- 
lem. <A petition for order to show cause and order to 
show cause has been directed to the Security-First Na- 
tional Bank and the United States Government and we 
request the Court’s instructions as to whether or not the 
interest that is due the Security-First National Bank or 
was due the Security-First National Bank on September 
7 amounting to $5,534.11 should be paid out of the im- 
pounded oil funds. The bank has received, as I set up 
in the exhibit attached to the petition, $229.64 from the 
sources indicated therein which is available to apply on 
that interest. Then the balance of the amount necessary 
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to pay the interest would have to come out of the oil 
fund. 


The Referee: How much is on hand now in the oil 
fund? 


Mr. Lynch: We have as of the date of the filing of 
this petition $37,256.23. Since that time we have re- 
ceived a check from the royalties of approximately $5200 
so there is at the present time approximately $43,500 in 
that account. 


The Referee: The allowed claim of the government is 
how much? 


Mr. Lynch: The allowed claim with the interest is [2*] 
approximately $25,311.60. Now, in addition to that there 
is on file an additional claim which after crediting the 
amount that the government has allowed for the year 
1942 as an over-assessment amounts to $35,040.82 and 
interest on that will bring it up to approximately $40,113.90 
so that we have a total of approximately $65,000 without 
taking into consideration the year 1943 and the year 
1944, the current year. For 1943 the present indication 
is that we will have a substantial tax but assuming, 
without in anywise conceding we are liable for tax on 
the question of a sale of real property then our tax for 
the current year 1944 will be substantially, or approxi- 
mately,. $30,000 so at the present time we face the pos- 
sibility we will have $100,000 in round figures of taxes 
to pay. 

The Referee: What is the oil check per month now? 


Mr. Lynch: This month. for the month of September, 
IT think it is around between fifty-two and fifty-three hun- 
dred dollars. 


*Page number appearing at top of Reporter’s Transcript. 
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The Referee: What is the amount of interest to be 
paid now? 

Mr. Lynch: $5,534.11. There is $229.64 collected 
from oil lands. 

The Referee: Well, in order to reserve the amount 
necessary to take care of the tax claims of some $25,000 
and pay interest it would still leave about $10,000 in the 
oil fund? [3] 

Dieeieyneh: Yes: 

The Referee: And then the monthly receipts are about 
$5,000 a month? 

Mr. Lynch: Yes, but the Court must take into con- 
sideration that so far as we are personally concerned we 
have been allowed all of the credit we are entitled to be 
allowed for the tax years 1940, 1941 and 1942. In other 
words, it can be probably safely assumed we have a tax 
liability for those years of $40.000. 

Mr. Harpole: If the Court please, it seems to me— 
and I have not had a response from Washington and this 
is simply my own views—that the tax matter is not in too 
healthy a position. Here is a corporation,—it is really 
the Trustee in Bankruptcy that owes the United States 
here and now sixty-five or sixty-six thousand dollars and 
some odd in taxes and probably owes another $30,000 
from the end of 1944, or roughly, $100,000. Against that 
he has $37,256 in reserve or the oil or the sinking fund 
and I do not acquiesce in the view that the United States 
is confined to the oil fund for the collection of its taxes: 
however, it is not necessary to have a controversy on that 
now but these are expenses of administration and not 
claims in the sense they were debts due when bankruptcy 
accrued. Taxes have accrued because of a successful and 
profitable operation of the property by the Trustee in 
Bankruptcy and with the consent of the principal creditor. 
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1 think that the [4] government interests are jeopardized 
by continuing to pay interest which after all is a debt that 
ought to be subordinated to expenses of administration. 

Mr. Lynch: No. 1 think we ought to understand one 
another on that right here. This is current interest and 
in any event would be expenses of administration and en- 
titled to the same status of priority that the government 
claim has. The government claim has no greater sanctity 
than this claim for current interest. 

Mr. Harpole: Well, 1 am not too well informed on 
that but the best that would give would be a prorata on 
the interest. Perhaps it is not good for the estate either 
to let these taxes go. As I recall, there is a considerable 
penalty runs on a tax that is not paid after it is due. 
That can be avoided by paying it. 

Mr. Lynch: We would be delighted to pay it if we 
could just get the bank to say it should be paid. 

Mr. Harpole: | think when there is only $37,000 in 
sight against a probable $100,000 liability that the bank 
ought not to be receiving its interest payment in full and 
no payment being made on the tax, but that the fund 
should at least be accumulated until we know as a matter 
pf law how the bank comes out in this case. 

The Referee: Of course. on the allowed claim the 
Court has impounded sufficient money to take care of that. 
Do you contemplate filing objections on the other 
claims? [5] 

Mr. Lynch: Not on the 1940, ’41 and °42 taxes. I 
think I have indicated heretofore we have found our- 
selves in somewhat of a peculiar situation with reference 
to determining what should be done on these taxes. If 
we are not liable for a tax on a sale, a gain on a sale then 
certainly we are not entitled to any credit for any loss 
on the sale. We cannot take the benefit of a loss on a 
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sale and at the same time say we are not lable tor any 
taxes on a gain. It is either whole hog or none. If we 
are not liable we are not entitled to any credit. As far 
as we have been able to figure out so far on‘the 1940, °41 
and ’42 taxes if we take the position we are not liable 
for the gains then we would lose the benefit of the losses, 
and the loss for those sales that have been for less than 
the cost would more than offset the gain so at the moment 
we do not see that we are in any position to file any ob- 
jection to taxes for those particular years, but that brings 
up the question whether or not we are going to be estopped 
if we do not have substantial gains that appear to be 
facing us for the year 1944, so we have to go back and 
review the whole history of all the taxes for all the years 
to determine how we are going to come out and whether 
it will profit us to take one horn of this dilemma or the 
other. 

The Referee: This is certain. The bank is now re- 
viewing the Court’s order directing this claim for taxes 
in the sum [6] of some $25,000 plus to be paid. 

Mr. Lynch: Yes. 

The Referee: The Security-First National Bank is re- 
viewing from that order. Incidentally, Mr. Harpole, I 
tried to get you day before yesterday to look over a copy 
of the proposed certificate of review which is in the 
office, and if you will call for the copy you can see if 
there is any additional information you want in there. I 
think it covers everything but you better see it before it 
is filed. Miss Morris will give you a copy, and you can 
tell her I said to do so. 

Here is the situation: The Court has held and the 
evidence clearly shows that the oil property and the land 
on which the oil wells are located is easily worth in ex- 
cess of a half a million dollars. I do not think the gov- 
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ernment’s claim is going to be jeopardized because cer- 
tainly 1f they can take the money from the oil to pay taxes 
they can take money derived from the sale of the oil lands 
and properties to pay them. If my decision is sustained 
I think the government is secured in that respect and the 
Court can see little need of holding money to pay for 
the government claim when it is apparent the bank is go- 
ing to review it, and has reviewed one already, so I think 
we better pay this interest and get that behind us, and I 
think everybody is amply protected by the value of the 
oil property on the tax situation and I think the money 
will be [7] available to pay the taxes as soon as they 
are definitely determined. [ do not think there is any 
question about that. If [ felt otherwise I would be reluc- 
tant to pay this interest but I do not believe there will 
be any trouble. 

Mr. Lynch: Of course, it should be brought out, too. 
so the record will be clear, we do not get any interest on 
this fund we have on deposit. 

The Referee: That is right. Undoubtedly the ques- 
tion which is now pending on review will probably go to 
the Supreme Court and there will be considerable time 
before any money can be used for taxes, and in the mean- 
time the oil fund will be accumulating. . 

Mr wHiarpole: That is truesbut while thevollfunds 
accumulating the taxes are accumulating. I don’t know 
what bracket they are in, but I would suppose half of 
the income from that oil would be written off for current 
taxes. 

Mr. Lynch: No, it is not quite that high but it is 
pretty high. 

The Referee: There is a lot of oil there vet and the 
property alone,—the bank itself valued the property alone 
outside of the oil interests at over $200,000. That is the 


46 United States of America 


bank’s figure alone when they were trying to get a right 
to foreclose, so I think we will have plenty of money there 
to take care of it. 

Mr. Harpole: There have been a good many oil re- 
serve cases tried in the courts and sometimes the estimates 
prove [8] out and sometimes they do not but it is almost 
invariably true as years go by less and less oil can be 
taken from the wells. 

The Referee: But the land alone for harbor purposes 
is worth considerably over $200,000. 

Mr. Lynch: And this is true, one of the casestiviene 
estimates of the oil income were made by Mr. Carey when 
this field was first opened up was actually below what 
has been produced. 

The Referee: I feel that everybody is going to be 
protected there and there is no use of letting the money 
lay in the bank. If necessary the Court could bring on 
a sale of the oil properties and oil lands and certainly it 
will bring more than enough to pay any tax claim. 

Mr. Harpole: The tax claims themselves draw inter- 
est at six per cent. 

The Referee: I know. 

Mr. Lynch: May it be stipulated— 

The Referee: J think I will grant the petition. 

Mr. Lynch: May it be stipulated, Mr. Harpole, it 
Mr. Metcalf were called he would testify in accordance 
with the petition? There has been no answer filed so I 
assume you would stipulate? 

Mr. Harpole: It is a verified petition? 

Mi. lynch: Yes. 

Mr. Harpole: J will stipulate Mr. Metcalf would tes- 
tify [9] as he set out in the petition. without watving 
any objections that some of the things set out are con- 
clusions of law and not statements of fact. 
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The Reteree: You also comeede if he was here he 
would testify as related by Mr. Lynch as to the additional 
accumulations in the fund since the petition was filed’ 

Mr. Lynch: In other words, there is about $5200 more 
than has been received from the oil royalties since this 
petition was filed. 

Mr. Harpole: I would so stipulate. 

Mr. Lynch: And it is referred to as being the ap- 
proximate amount in the petition. 

The Referee: Very well. You may draw the order as 
indicated. 

Mr. Lynch: Yes, your Honor, thank you. [10] 


In the District Court of the United States 
Southern District of California 
Central Division 


Before Hon. Ernest R. Utlev—Referee. 


State of California 
County of Los Angeles—ss. 


I, C. N. Olson, official reporter of the above-entitled 
court, do hereby certify that the foregoing pages 1 to 10, 
both inclusive, comprise a full, true and correct transcript 
of the proceedings in re: Order to Show Cause, Trus- 
tee versus United States of America and Security-First 
National Bank of Los Angeles of October 5, 1944. 

Dated this 6th day of February, 1945. 

C. NE @rsSoOn 
Official Reporter 


[Endorsed]: Filed Feb. 6, 1945 at 30 min. past 2 
@coc: Eei\ietrnest R. Utley, Reteree 9B, Clerk. 


[Endorsed]: Filed Feb. 10, 1945. [11] 
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[Title of District Court and Cause. | 


Before the Honorable Claude McColloch 


REPORTER’S TRANSCRIPT OF PROCEEDINGS 
ON HEARING OF PETITION FOR REVIEW 
OF REFEREE’S ORDER OF OCTOBER 17, 
1944 [1] 


Los Angeles, California, Mlonday, February 26, 1945. 
2730 bev 


Mr. Harpole: 1 assuine that your Honor has had an 
opportunity to examine the order? 

The Court: I have looked through the file, but I 
can’t say I understand it. 

Mr. Harpole: That perhaps is not strange for the 
reason that there have been, you 1ight say, other chap- 
ters to this same litigation that somewhat tie in. We 
just came from Judge McCormick’s court rooni, where 
the matter of fixing a bond on appeal from an order 
directing payment of the 1938-1939 income taxes was 
taken up. The income taxes for this year have been ad- 
judicated. The Ninth Circuit has allowed them, and they 
have been held to be an expense of administration by the 
District Court, in the petition that was brought subse- 
quent to the action of the Ninth Circuit Court for an 
order directing the Trustee to pay the taxes that had not 
been paid. 

After that had occurred, the Trustee in Bankruptcy 
asked leave to pay certain interest to the Security-First 
National Bank, and that’s the substance of the petition 
from which this review came. In the proceeding he men- 
tioned not only the fact that certain taxes had been ad- 
judicated. but the record bears out that the government 
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had a claim for income taxes for the same years subse- 
quent to 1939, in the amount of about $35,000. That 
claim had neither been [2] objected to nor actually al- 
lowed. It was simply a claim on file. The tax, if it 
were due, was income tax arising from the profitable 
operation of the business or property of the bankrupt by 
the Trustee——money made in the course of bankruptcy. 

In addition to that the Trustee was aware of some 
negotiations that he had had for years, that were not 
then under assessment, bringing the respective taxes and 
interest unpaid up to about $100,000, all of it covering 
the years in which the property or business of the bank- 
rupt was operated by the Trustee. 

At the time the petition was filed the bankrupt owed 
the First National Bank a great deal of money on a se- 
cured loan, and interest was running on the unpaid bal- 
ance of that loan. The Trustee sought, and was granted 
permission to pay about $5,000 interest—between five and 
six thousand dollars; the exact amount of which appears 
in the record. There was about $40,000 or $45,000 of 
money in the estate at that time, and there was a great 
deal of real property, most of it encumbered. 

The review was filed to the referee's order, directing 
the payment of $5,000 interest, and the reason for the 
review, as set forth in the memorandum. was that these 
income taxes are an expense of administration, and it 
is the position of the government that the interest upon 
any secured debt is still only a debt; it is an accretion 
to the debt. [3] and consequently, under the provisions of 
the Bankruptcy Act, particularly found in 11 U. S. Code, 
104 (a) (b). those taxes should be paid before the debts 
of the bankrupt are paid. The alternative might be, if 
the bank succeeded in establishing that the $5,000 was an 
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expense of administration rather than a part of the orig- 
inal debt, then a prorated payment should be made; the 
bank’s $5,000 ought to stand against the total of the tax 
due to the government on the ratio of about 5 to 100, ona 
prorated basis. 


That is the reason of the review, and I think I have 
nothing to add to what has been cited in the memorandum 
of points and authorities. 


The Court: I will ask some questions after 1 have 
heard everybody. 


Mr. Lynch: 1 think possibly in view of the court’s 
observation it might be helpful if we gave a little more 
of the factual background. 


The background and history of the case, as Mr. Har- 
pole has given it, has not been entirely factually correct. 
The record will disclose, and I may say the contract l 
am about to refer to is a part oi the record in this pros 
ceeding by reference—the record discloses that prior to 
January 12, 1937, the F. P. Newport Corporation=ia. 
indebted to the Security-I*irst National Bank in excess of 
$1,300,000. That indebtedness was secured by a trust 
through the Security-First National Bank, under the terms 
and provisions of which [4] the bank held the record 
legal title to approximately 90 per cent of all the property 
of this corporation, as security for that particular in- 
debtedness. Prior to January 12, 1937, the bank had in- 
stituted foreclosure proceedings. Upon the filing of the 
petition in bankruptcy in this case the bank was restrained 
from proceeding with these foreclosure proceedings and. 
after considerable discussion and negotiations between the 
interested parties, we made a contract between the bank, 
the bankrupt corporation, and the Trustee in Bankruptcy. 
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and that is the contract that has been reterred to as the 
contract of January 12, 1937. 


Under this contract the fact that the bank held this 
property as security for this indebtedness was recognized. 
It was agreed that that indebtedness was a certain 
stipulated amount, and the contract provided that the 
Trustee in Bankruptcy should pay interest on that in- 
debtedness at the rate of four per cent per annum, the 
interest to be paid quarterly. It also provided, in the 
performance of the obligations undertaken by the con- 
tract, in addition to paying the indebtedness, the entire 
indebtedness was to be paid in instalments over a period 
of years, and if there was default in the payment of that 
indebtedness the bank might then go ahead and foreclose, 
and no defense would be made to an application on their 
part to foreclose, after the expiration of 60 days’ notice. 

An appeal was taken from the order approving the [5] 
contract, by certain creditors. It went to the Circuit Court 
of Appeals, and was approved. <A petition for certiorari 
was filed with the Supreme Court, and denied. So that 
contract has the blessing of this court and the Appellate 
Court for the Ninth Circuit. 

So one of the direct obligations undertaken by the Trus- 
tee, pursuant to the approval of the Bankruptcy Court. 
was that he should pay the Security-First National Bank 
interest at four per cent on the unpaid principal, that 
payment to be made quarterly. That was one of the things 
that motivated the bank to enter into the contract—the 
realization that they would get their interest paid during 
the period this property was being held by the Trustee. 
and eventually liquidated. In other words, the motivating 
cause of this contract was the belief of the bankrupt and 
the creditors, if they were given time, this property could 
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be liquidated for sufiicient to pay not only the bank but 
also the secured creditors, in an amount of some 
$200,000. 

A fortunate thing occurred; we struck oil on part of 
this property, a nine-acre tract; we have six oil wells. 
Those wells are now producing approximately between 
$5,000 and $6,000 a month royalties net to the estate. 
The contract which was entered into between the bank, 
which I referred to, the contract of January 12, in addi- 
tion to other things, provided that the revenue from the 
oil wells should be placed in a special account, and that 
money so deposited |6| was to be available to the Trustee 
for the purpose of paying taxes, interest on the indebted- 
ness, and other expenses therein itemized. 

The bank has always insisted that the tunds from this 
account were subject to the trust originally, and by the 
terms of the contract made subject to the lien of the bank, 
and as security for the payment of their indebtedness. 
The government took the position that its income tax, 
which was the tax resulting from the production of this 
oil, was an expense of administration, and that they were 
entitled to have their income tax paid out of that oil 
fund, out of the oil royalties which we have deposited in 
a special account. The court determined that the gov- 
erninent was correct in that conclusion, and there is now 
on appeal to the District Court of Appeal the question of 
whether or not the determination of this court is correct 
in that regard. 

The Court: You are appealing? 

Mr. Lynch: No, the bank is appealing from the order. 
contending that they have a prior hen on all of these funds 
and that they cannot be used for the purpose of paying 
taxes. There is a provision, incidentallv, in the contract 
that expenses of administration are not to be paid out of 
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these funds. However, the bank did, by the contract, ex- 
pressly provide that interest on the obligation to the bank 
could be paid out of these funds. 

It is the position of the Trustee in Bankruptcy that 
the [7] interest accruing on this debt subsequent to ad- 
judication is an expense of administration, The contract 
to pay this interest is the contract of the Trustee in Bank- 
ruptcy made by and with the approval of the Bankruptcy 
Court. Therefore, it is an expense of administration. It 
is, in our opinion, certainly every bit as much an expense 
of administration as the income tax assessed by the gov- 
ernment. 

There was an obligation entered into in good faith, with 
the approval of the Bankruptcy Court, so we feel it 
definitely is an expense of administration. The only taxes 
that have been adjudicated, that is, the only income taxes 
that have been adjudicated in this case as being expenses 
of administration and entitled to be paid out of these 
funds, are taxes for 1938-1939, which in principal amount 
to a little over $19,000, and with accumulated accrued 
interest, approximately $25,000. It is true there is in the 
offing additional taxes, but they have not yet been passed 
on and determined by the court to be expenses of admin- 
istration. 

The Court: Why not? 

Mr. Lynch: The matter has just never been presented, 
is about the only answer | can make to that. 

We don’t believe, I will say very frankly, that the estate 
has any objection to approximately $35,000 of additional 
taxes, but still that question has not yet been determined. 
and the Bankruptcy Act provides expenses of adminis- 
tration can only be allowed by the court. must be ap- 
proved by [&] the court, and that has not been done, 
in addition to the income taxes of $25,000. Right now in 
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this special oil fund we have in the First National Bank— 
I am going outside of the record when I say there is ap- 
proximately $56,000. 

Mr. Harpole: I don't believe you are. I1 thimnk™the 
record shows that. 

Mr. Lynch: There is right now approximately $56,000 
in that account. At the time that this was heard there 
was $46,000, and additional income has been received, 
amounting to approximately $5,000 a month income, less 
the real property taxes which have been paid, so that 
fund is steadily growing. We have enough on hand to 
pay this allowed and determined claim of the government 
of $19,000 plus interest, and if it is subsequently adjudi- 
cated to be payable—in other words, there is an appeal 
from that right now, and there 1s enough to pay that and 
pay the interest to the Security-First National Bank. 

So it is our position that we should go ahead and pay 
it; that the Referee may be given an order directing him 
to pay it. I would think that order justified, because we 
think it is an item of expense. There are enough funds 
on hand to pay that and to pay this $25,000, if it is 
ultimately determined the government is entitled to receive 
it, and give us something more. By the time this order 
is passed on we will have additional funds, and as the 
Referee in Bankruptcy pointed out in the transcript be- 
fore the court, [9] there is sufficient value to the real 
properties in this estate to pay off the government, if 
eventually it is determined the government is entitled to 
receive payment. 

So, in any event. it is our position that the government 
will not be prejudiced by the payment of this particular 
item of interest, and if we don’t pay it we very frankly 
face this situation, for the bank to come in this court 
and say: This contract, which was made with the ap- 
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proval of the court, provides we are to receive our in- 
terest at the rate of four per cent, payable in quarterly 
instalments; in other words, if it isn’t paid we are entitled 
to foreclose, and no defense will be made to that fore- 
closure. That ts our position, and the whole value of 
the estate may be lost to everybody—not only the gov- 
ernment, but to the creditors, and everybody else. 

The Court: You ought to get that interest rate re- 
duced. 

Mr. Lynch: We got it reduced from seven to four per 
cent. 

Mr. Shelton: It was first eight; then six, and then 
four. This matter has been pending, your Honor, since 
it was put in its present form in 1936. 

Mr. Lynch: The bankruptcy proceeding started March, 
1935. Actually we paid the bank all but approximately 
$450,000 of over $1,300,000, and we have been paying 
interest all along until just recently, and the government 
gets apprehensive [10] all of a sudden that they are not 
going to get theirs out of it, so they have taken a review 
of this particular order. But we have been paying it 
pursuant to the court’s order, in instalments, ever since 
1937. I will say, frankly, in my opinion the two items are 
expenses of administration. I am not going to say what 
ny view may be, as to whether the government is entitled 
to any income tax, but the court so far has held that 
they are, so, assuming that that is correct, the two items 
are expenses of administration. 

If we had a limited fund, with no possibility of its 
erowing, they would have to be paid pro rata, and a 
pavment of $5,000 interest would be out of proportion, 
but, so far as the immediate matters before this court 
are concerned, we do have enough money to pay this tax, 
and we have enough money to pay this instalment of in- 
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terest. Frankly, I think when it comes time to pay the 
other—when and if the government finally gets an order 
that they are entitled to it, we will have enough to pay it. 

Mr. Shelton: There is very little, your Honor, I can 
add to what has been said. We feel this fund which we 
are fighting over is a sequestered fund for the payment 
of this debt; that is what the contract says, but until the 
Ninth Circuit has an opportunity of ruling whether the 
government has a priority over the payment to the bank— 
until that is ruled on, we can’t argue the matter. We 
are convinced that what the attorney for the Trustee says 
is correct. I can’t [11] imagine how the government is 
going to suffer by this, because all parties conceded in 
this proceeding from time to time that the oil properties 
are producing—lI think the estimate of $5,000 is a little 
high; I think it is about $4,500 a month. 

Mr. Lynch: I said it was between $4,000 and $5,000. 

Mr. Shelton: It has a tendency to drop off; not very 
substantially. This appeal has been taken by them, and 
I can’t see how the United States Government is possibly 
going to be hurt in the slightest by this payment. 

The Court: If I allow the payment Mr. Harpole is 
going to appeal it. 

Mr. Shelton: I don't know. He didn’t appeal the other 
one. | 

Mr. Harpole: That’s true, your Honor; there have 
been some orders not objected to. It 1s obvious that more 
than a half million dollars have been paid to the bank 
on this debt. The government hasn’t been paid anything 
yet. It was the belief on the part of the people in charge 
of the estate here until very recently that they did not 
owe any tax: that a tax could not be collected from them. 


Mr. Lynch: We still have that belief. 
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Mr. Harpole: The Treasury Department at least was 
not a party to the contract. They did not agree to sub- 
ordinate themselves to the bank. They had no part in 
making the agreement of 1937. It as simply accepted by 
the revenue [12] officers for what it said, and the courts 
have said, when a trustee in bankruptcy, operating the 
property of the bankrupt, realizes a gain, he is subject 
to income tax. That was the holding of the Ninth Cir- 
cuit. The petitions in this case and the briefs suggest 
this, that the bank may be on the verge of foreclosing this 
property. Suppose it is allowed to foreclose and take 
away the land, and perhaps the money owed for the tax 
is not paid—I suppose it can’t take away all the money 
at this time, because there was just an order directed in 
the course of preparation, sequestering enough to pay the 
adjudicated taxes: the bank gets four per cent interest. 
and the income tax carries six per cent, so there is a 
two per cent advantage in favor of the estate if the tax 
is paid. 

The Court: How can a foreclosure be averted if the 
bank insists on its rights under the contract? 

Mr. Harpole: It would have to be denied by the court. 

The Court: The unpaid balance of the principal is 
past due? 

Mr. Harpole: It has been for a great while. 

Mr. Lynch: When the order was last made enjoining 
foreclosure until next June, all the interest had been paid 
currently. There was no unpaid interest then involved. 
That order expressly provided if there were any change 
in circumstances it was without prejudice for the bank to 
come back and renew its application to foreclose. We 
are [13] apprehensive. if the bank is not paid its interest. 
it will say: Here is the contract. You agreed we were 
to get our interest. It is one thing to say we can’t realize 
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our principal right now, but it is another to say we can't 
have interest due on our money. 

Mr. Harpole: This comes down to a very narrow 
legal point: Must the expenses of administration be paid 
before the debts due the estate? If that be the case, there 
has been more than a half a million dollars paid on this 
debt, and there hasn’t been anything paid on income taxes, 
which are expenses of administration. If they are both 
expenses of administration, it would seem at least they 
ought to prorate. One person ought not to receive the 
administration expense, and another in the same class re- 
ceive nothing. 

The Court: Do I understand there is enough on hand 
to pay interest, and pay the adjudicated tax claim? 

Mr. Harpole: No, there isn’t in cash. 

Mr. Lynch: Yes, there is, Mr. Harpole. Thescotmm 
asked you about the adjudicated tax. 

Mr. Harpole: For the adjudicated tax, yes, there 1s 
enough to cover that, but there is another tax of $35,000 
which the reporter’s transcript indicates the Trustee is not 
going to contest, and that is the prima facie tax. That 
is also due, until it is overruled. 

The Court: Has a claim been filed? 

Mr. Harpole: A claim has been filed. [14] 

Mr. Lynch: That isn’t true in bankruptcy. That is 
the ordinary taxpayer’s position, that when a claim has 
been filed there is a presumption of validity of the claim. 
The Bankruptcy Act expressly provides any expenses of 
administration must be submitted under oath and passed 
upon and approved or disapproved by the court. That 
has never been done with reference to any of this tax, 
with the exception of this one adjudicated claim. I cite 
the section of the Bankruptcy Act in my memorandum. I 
don’t remember the section. 
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Mr. Harpole: That loses sight though of the revenue 
statutes, I think. There are specific statutes on these taxes, 
and they say that the Trustee in Bankruptcy—Section 
142 of the Internal Revenue Code—shall be subject to 
all of the laws that apply to individuals, and one of those 
laws is that tax be paid on notice and demand. The 
demand has been made and presented in the usual form. 
It is true the Trustee can object to it, but he has indi- 
cated he does not intend to, unless he has changed his 
mind. 

Mr. Shelton: I have heard, however, the attorney for 
the bankrupt, who takes a pretty active part in all these 
proceedings, stated he would contest the payment of fur- 
ther income taxes. A great deal of the $35,000 is predi- 
cated on the sale of real estate on a profitable basis, so, 
irrespective of what the Trustee in Bankruptcy might do, 
there is a contest coming up on the assessability of the 
tax [15] against the bankrupt’s estate. 

I was not in that fight against the levy of the assess- 
ment of taxes. I am sympathetic, of course, in the view 
of the Trustee. | thought his brief covered the subject: 
but this I do know, since we are talking about what the 
Ninth Circuit may or may not do, the Ninth Circuit has 
said in a recent case if the Trustee in Bankruptcy elects 
to conduct a business on behalf of the bankrupt, any 
obligation which he assumes in the way of taxes must be 
paid by him, and not out of the secured creditors. Mr. 
Harpole speaks about being a creditor. We are no un- 
secured creditor in this matter. We are in the position 
of an adjudicated secured holder of the legal title to this 
property which the Circuit Court of Appeals has held is 
in the nature of a deed of trust, with a lien expressly im- 
pressed upon all rents, issues, profits and royalties. That 
was the original declaration, and the contract supplement- 
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ing that, referred to by the attorney of the Trustee in 
Bankruptcy. says expressly that all of the income trom 
this property is impressed with a lien, and that it shall be 
segregated from all general funds of the bankrupt estate. 
and shall be earmarked for the payment of this debt, and 
shall be held for the purpose of immediately paying off 
in full the bank—as clear a sequestration contract, at 
least in our opinion, as could be drawn. That matter goes 
on up. 

I was thinking about the citation of authorities 
from [16] the Ninth Circuit. The Trustee in Bank- 
ruptcy does not have to go ahead and operate any business. 
That is his gamble. He can’t do it at the expense of a 
secured creditor. 

The Court: Whose brain child was the contract? 

Mr. Shelton: Mr. Lynch and I are the parties who 
drew up the contract. 

The Court: Was any reference made to tases) iim 
contract? 

Mr. Shelton: Yes, there was a reference made to 
taxes. but not quite so broad as my associate has referred 
to. It referred to the fact that this general fund would 
be available for taxes which were a charge against the 
estate and to the trusteeship of the bank. The bank is 
trustee in that matter. The only taxes assessable against 
them were on real estate. It was conceded by all parties 
that was what was incorporated in that contract. It re- 
ferred to taxes sustained by the trustee of the bank: not 
the Trustee in Bankruptcy. 

The Court: Was the discovery of oil contemplated? 

Mr. Shelton: The discovery of oil was contemplated 
in that the contract provided it should be put in a special 
fund and earmarked. and payable on this debt in full, 
except that it should be used in the payment of such taxes 
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as might be due. At that time, 1 am very frank to say, 
I don’t think the parties to the contract, who drafted the 
contract, [17]. had any idea that the Trustee in Bank- 
ruptcy liquidating an estate of this kind could ever, under 
the facts of the case, be held to the operation of the prop- 
erty or business of the company. I think it is an un- 
fortunate decision, but it is there. 

Mr. Lynch: I would say that determination of the 
Circuit Court of Appeals that the Trustee had to pay an 
income tax was a pioneer decision. It is the only de- 
cision in the country holding the Trustee liable for the 
payment of income tax on the production of oil, where 
that production of oil was carried on through the manage- 
ment of the lease to a third party. In other words, it is 
the position of the Trustee that the production of the oil 
was nothing but a liquidation. It has established some law ; 
that is all. 

The Court: Were there contrary decisions? 

Mr. Lynch: No; it has never been passed on. 

The Court: Was certiorari denied? 

Mr. Lynch: Yes, certiorari was denied, so we are 
faced with the proposition that the court has adjudicated 
that there is an income tax payable, but now the question 
up on appeal is the question as to whether that income tax 
could be paid out of these funds that are claimed by the 
bank. That has not yet been determined by the Circuit 
Court, this matter now being on appeal, and, of course, if 
the bank should succeed in its appeal in this matter. and 
it is determined that income taxes are not payable out of 
the oil [18] revenue then, of course, the government is 
going to have to wait along with the rest of the unsecured 
creditors until the bank is liquidated. 

The Court: Are all these questions you gentlemen have 
discussed covered in the memorandum on file? 
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Mr. Harpole: The priority payment between the debt 
and expenses of administration is discusssed in the govern- 
ment’s memorandum, and that is the only question dis- 
cusssed in our memorandum. 

Mr. Lynch: It is discussed in our memorandum, too. 
I will say frankly we did not go into as much history of 
this case as I would be inclined to do now because I 
realize your Honor is not so familiar with it as Judge 
McCormick, who has lived with this case since 1937 but 
he seems to be getting a little tired of it. 

Mr. Shelton: 1935—he has lived with it 10 years. 

Mr. Lynch: Yes. I would be very happy to supple- 
ment it, if the court wishes any additional information. 

Mr. Shelton: The bank has filed no brief, but adopts 
the one filed by Mr. Lynch as presenting our position. 

The Court: I would like to have Mr. Dewing strike 
off what has been said. I think there have been some 
questions discussed here that are not discussed in the 
memoranda. 

Mr. Lynch: The estate and the government | am sure 
will agree to that. 

Mr. Harpole: Yes, I think the court should have a 
copy [19] of the transcript. 

The Court: You are just talking about the 1938 and 
1939 taxes? 

Mr. Harpole: No, the 1938-1939 taxes have been ad- 
judicated. The non-adjudicated taxes would run, I be- 
lieve, from 1940 to 1943 inclusive, and possibly some for 
1944. Mr. Lynch is more familiar with that than I, 
because there are some taxes he mentioned in his peti- 
tion in the hearing before the Referee that had not been 
reduced to a claim. 


The Court: When was oil struck? 
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ir Lynch In 1938. The government has filed 
claims for some forty-odd thousand dollars, in addition 
to the 1938-1939 tax, of which they have admitted there 
was an erroneous assessment of $12,000, so it reduces the 
claim which they have filed to around $35,000. That in- 
cludes the years 1940, 1941 and 1942, and no audit has 
been made for 1943 and 1944. There is a_ possibility 
there will be some tax for 1943, but our present belief is 
there will be none for 1944. 

hewCourt. sit looks like, though, thisais a kind of 
situation which will never catch up with itself. You have 
an income of fifty or sixty thousand dollars a year from 
the wells, and your interest is $20,000 a year to the Se- 
curity-First National, and the suggestion in the brief is 
that the government claims an interest in half of the oil 
royalties for taxes. [20] 

Mr. Lynch: That is not wholly correct, because even 
on the basis of the claims that have been filed for 1940, 
1941 and 1942, taking into consideration the erroneous 
assessment they already admit, the tax liability for those 
years, assuming there is a tax at all, is approximately 
$35,000 for the three years, and yet for those three years 
our oil income was approximately—those years it was 
greater—the oil income was in excess of $250,000, for 
those three years. For 1944, for instance, our income 
has been something over $60,000 from the oil, and yet I 
don’t think we will have any tax at all. I will say, in 
explanation of that, the government has taken the position 
so far that the Trustee in this particular estate is liable 
for tax on gain on the sale of real property. Conse- 
quently, if the estate gains on the sale of real property, 
the estate is entitled to a credit for losses for 1944 on the 
sale of real property to offset the oil income, so ap- 
parently they are not going to have any tax. 
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The Court: It seems to me, deciding this immediate 
question on the narrow basis—it wouldn't call for a de- 
cision on the underlying legal question—I could say, as- 
suming all that Mr. Harpole 1s urging in view of the 
financial setup he is not going to be hurt. 

Mrs Lyneh: That 1s our position 

The Court: That is one of your positions. Mr. Har- 
pole doesn’t want me to do it that way. He doesn’t agree 
with me [21] that a question like this should be decided 
on that kind of a basis. He says the government—I 
may be putting words in his mouth, but I have heard 
ardent representatives like him speak for the government 
about taxes before, so | am sure I do not exactly say he 
was thinking the government should ever be put in any 
jeopardy of its position, and that it should be paid first 
for what has been immediately adjudicated, and then re- 
serves should be maintained for its possible claims. 

That is what I mean when I say, from the govern- 
ment’s point of view, accepting the governnient’s point of 
view in full, the situation never would catch up. With 
their immediate claims and their fears, which always total 
more than there is on hand, there would not ever be 
enough left, if this interest payment were made every 
year, to make them absolutely sure of their position. He 
is not going to want me to decide it that way. If I say: 
Here, Mr. Shelton, you take this $5.000 until the date 
of your next quarterly payment. You would have to go to 
Judge McCormick, and Mr. Harpole would be there urging 
the same things: and if I put it on that narrow ground 


] wouldn't be deciding anything except immediate pay- 
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ment of the $5,000. If I were to go ahead and hold 
against Mr. Harpole on his legal position, and hold with 
Mr. Lynch and Mr. Shelton on their legal position, on 
your next quarterly payment you would come in and say 
to Judge McCormick: By comity you have got [22] a 
decision we ask you to follow. If Mr, Harpole had not 
appealed the thing would be settled, and this threat of 
foreclosure would be averted permanently. 

That is the practical aspect of this situation which I 
must first resolve. I could go out, take figures, repeat 
what I have just said, and probably come back here and 
do what you immediately want me to do. Whether that 
is the approach I should make, I want to think about that. 
As I said a moment ago, Mr. Harpole is going to appeal, 
regardless of what ground [ put it on. The government 
always does. If I should hold against you, you would 
have to ask authority, wouldn’t you? 

Mr. Harpole: That isn’t always the case, your Honor. 
Il might recommend against the appeal, but the decision 
would be made by the Solicitor General. 

The Court: In other words, you are not prepared to 
say as to that? 

Mr. Harpole: No, I never am. I never know until I 
get the information. 

Mr. Lynch: I am frank to say if I thought there were 
not going to be sufficient funds on hand to pay both in 
full I would not want to pay any one of them to the 
prejudice of the other; but | very definitely believe the 
government would not in any way be prejudiced by our 


payment of this claim in full, because it is my conviction 
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that there will be sufficient funds on hand to pay all of 
them, assuming it [23] is eventually held the government 
is entitled to be paid out of this fund at all. 

The Court: One of my difficulties, too, gentlemen, is 
that I have only hold of a part of the problem. It would 
have been better for one of the local resident judges to 
have dealt with this, when you consider there is involved 
in my decision on this the foreclosure question. If | 
should deny Mr. Shelton money he feels he is entitled to, 
and he feels it strongly, that is apparent, three weeks from 
now, when I have left town, he is going to be before 
another judge here asking for a foreclosure, quite likely, 
and if he is a good man for his client, he no doubt would. 
I would feel pretty strongly too, if I had drawn up a con- 
tract and the situation had turned up as it has, that I 
would have to back up my ante; so I will think about it a 
little more for those reasons. It is not a thing I feel I 
should attempt to decide right now. I will ask the reporter 
to run these notes off, and if there is anything more oc- 
curs to you, considering the other demands on your time, 
which you would like me to have, I will welcome any fur- 
ther suggestions. 

Mr. Lynch: With the court’s permission, I think I will 
talk to the clerk, and see if there is available that contract. 

The Court: Isn’t it set forth in the file? 


Mr. Lynch: No, it is not. There have been so many 
reviews of this matter, and the contract is so long, we 
have just referred to it by reference. The contract is on 
file in the clerk’s office. 
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No. 11059 


UND STATES OF AMERICA, 
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SECURITY-FIRST NATIONAL BANK OF LOS 
NN Giles, and. Ff. METCALF TRUSTEE IN 
BANKRUPTCY OF F. P. NEWPORT CORPORA- 
TION, LTD, a corporation. 
Appellees. 


See MENT OR POINTS RELIED UPON 
ON APPEAL 


The appellant states that it intends to rely in its appeals 
from the Orders of the United States District Court, dated 
March 6th and April 13, 1945, upon the points mentioned 
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in the Statement of Points relied upon by appellant, found 
at pages 36 and 37 of the record in said appeal. 


Dated: this 9th day of May, 1945. 


CHARLES H. CARR, United States Attorney 

E. H. MITCHELL, Asst. U. 3. Attorney 

GEORGE M. BRYANT, Asst. U. S. Attorney 

EUGENE HARPOLE, Special Attorney 
Bureau of Internal Revenue 


By Eugene Harpole 
Attorneys for Appellant. 


Received a copy of the within Statement of Points 
Relied Upon on Appeal this 17 day of May, 1945. W. C. 
Shelton & George W. Burch, Jr., by E. J. Lincoln, Attor- 
neys for Appellees, Security-First National Bank of Los 
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torneys for Appellee, H. F. Metcalf, Trustee in Bank- 
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STIPULATION FOR CONSOLIDATION OF Gaim 
PEALS FROM THE ORDERS OF THE @ige 
TRICT COURT OF MARCH 6th AND APRIiaiy 
1945. 


It is hereby stipulated and agreed by and between coun- 
sel for the appellant and the appellees, subject to the 
approval of the Court, that the Appeal of the United States 
from the Order of the District Court of March 6, 1945, 
may be consolidated with its Appeal from the Order of 
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the District Court of April 9, 1945, and that said appeals 
when so consolidated may be further consolidated with the 
Appeal of the Security-First National Bank of Los An- 
geles from the Order of the United States District Court 
of February 6, 1945, and that the record on appeal of 
said Security-First National Bank may be used in con- 
nection with and as a supplement to the record in the Ap- 
peal of the United States from the said Orders of the Dis- 
trict Court of March 6th and April 9, 1945. 


Dated: this 9th day of May, 1945. 


CHARLES H. CARR, United States Attorney 
EH MITCHELL, Asst. Ul S. Aitonmey 
GEORGE M. BRYANT, Asst. U. S. Attorney 
EUGENE HARPOLE, Special Attorney, 
Bureau of Internal Revenue 
By Eugene Harpole 
Attorneys for Appellant 


W. C. SHELTON & GEORGE W. BURCH 
By W. C. Shelton 
Attorneys for Appellees, Security-First 
National Bank of Los Angeles 
BAILIE, TURNER & LAKE 
By Allen T. Lynch 


Attorneys for Appellee, H. F. Metcalf, 
Trustee in Bankruptcy. 


It Is So Ordered this 18th day of May 1945. 


FRANCIS P. GARRECHT 
Circuit Judge 
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Clerk. 


